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Psychiatrist
BY FACSIMILE:  
Dear ……………………..
Re: 
………………………………………
We confirm that we act on behalf of …………………. in relation to a criminal matter, and thank you for agreeing to examine and prepare a report on him/her.  We confirm that he/she has an appointment with you on “date”.
Our client is next to appear in the Magistrates Court at ……………….. on “date”.  Our client has been charged with commit public nuisance and we enclose a copy of the police QP9 and Bench Charge Sheet, together with his criminal history for your information.

Could you please prepare a report considering the following issues:
1. Whether, in your opinion, our client suffers from any mental disease, natural mental infirmity, or other relevant condition.

2. If so, the nature of such condition, its duration and severity, and your prognosis.

3. Whether, in your opinion, our client was of “unsound mind” at the time of the alleged offence.  Schedule 2 of the Mental Health Act 2000 (“the Act”) defines “unsound mind” to mean “that state of mental disease or natural mental infirmity described in section 27 of The Criminal Code, but does not include a state of mind resulting, to any extent from intentional intoxication or stupefaction alone or in combination with some other agent at or about the time of the alleged offence.”  Section 27 of the Criminal Code, in turn, refers to “such a state of mental disease or natural mental infirmity as to deprive him of capacity to understand what he is doing, or of capacity to control his actions, or of capacity to know that he ought not to do the act or make to omission”.
To satisfy this test, it is sufficient if the person is deprived of only one of these capacities.  However, to satisfy this test, the person must have been deprived of the capacity, and it is not sufficient if the relevant capacity was only impaired.

Would you please give your opinion as to whether it is more probable than not that our client was deprived by a mental disease or natural mental infirmity of any one or more of those capacities (please specify which) at the time of each of the alleged offences.

4. Whether, in your opinion, our client is currently “fit for trial”.  This is defined in the Act as “fit to plead at the person’s trial and to instruct counsel and endure the person’s trial, with serious adverse consequences to the person’s mental condition unlikely”.  The test for whether a person is fit to plead at their trial and to instruct counsel is contained in the following passage from R v Presser [1985] VR45:

“He needs, I think, to be able to understand what it is that he is charged with.  He needs to be able to plead to the charge and to exercise his right of challenge.  He needs to understand generally the nature of the proceeding, namely, that it is an inquiry as to whether he did what he is charged with.  He needs to be able to follow the course of the proceedings so as to understand what is going on in court in a general sense, though he need not, of course, understand the purpose of all the various court formalities.  He needs to be able to understand, I think, the substantial effect of any evidence that may be given against him;’ and he needs to be able to make his defence or answer to the charge.  Where he has counsel, he needs to be able to do this through his counsel by giving any necessary instructions and by letting his counsel know what his version of the facts is and, if necessary, telling the court what it is.  He need not, of course, be conversant with court procedure and he need not have the mental capacity to make an able defence; but he must; I think, have sufficient capacity to be able to decide what defence he will rely upon and to make his defence and his version of the facts known to the court and to his counsel, if any.”

If you are of the opinion that our client is unfit for trial, could you please state whether you believe the unfitness is of a permanent nature.

5. Your opinion regarding the future management of our client including whether he requires any hospitalisation, treatment, or counselling.  Specifically, could you state whether the Mental Health Court should make a forensic order under section 288 of the Mental Health Act 2000, if our client is found of unsound mind in relation to any of the alleged offences or is found unfit for trial, the unfitness being of a permanent nature.

Under the Act, the Court may make a forensic order that a person be detained in a mental health service for involuntary treatment or care.  In deciding whether to make the order, the Court must have regard to the seriousness of the offence, the person’s treatment needs, and the protection of the community.
Under the forensic order the Court may order that the person have limited community treatment subject to appropriate conditions.  In deciding whether to order limited community treatment the Court must have regard to the person’s mental state and psychiatric history, social circumstances, response to treatment and willingness to continue treatment, and the offences.

If our client is found unfit for trial and the unfitness is not of a permanent nature the Court must make a forensic order.  In these circumstances the Court must not order limited community treatment if it is satisfied there is an unacceptable risk the person would not return to the mental health service when required, or would commit an offence, or endanger the safety or welfare of any person.

6. Any other matters you consider relevant.

Please note that the information provided to you and information obtained by you in relation to this matter should remain strictly confidential to the defence.  Furthermore, the information provided to you is on the condition that you will not consent to further examine and/or report on our client in relation to the current charges at the request of any other party, without our express consent in writing.

We confirm that this matter has a grant of Legal Aid for a period of 4 hours.  

Should you have any queries please do not hesitate to contact our ……………….
Yours faithfully


